<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3063  Document #563029 Filed: 12/15/2000 Page 1 of 11

United States Court of Appeals
FOR THE DI STRICT OF COLUMBI A CIRCUI T
Argued Cct ober 24, 2000 Deci ded Decenber 15, 2000
No. 99-3063

United States of Anerica,
Appel | ee

V.

W nston Del ano Waver,
Appel | ant

Appeal fromthe United States District Court
for the District of Colunbia
(No. 92cr00038-01)

Ed Wl hite, appointed by the court, argued the cause and
filed the brief for appellant.

Ryan H Rainey, Assistant U S. Attorney, argued the
cause for appellee. Wth himon the brief were Wlnma A
Lewis, US. Attorney, John R Fisher and Elizabeth Tros-
man, Assistant U S. Attorneys. Mary-Patrice Brown, Assis-
tant U.S. Attorney, entered an appearance.

AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3063  Document #563029 Filed: 12/15/2000 Page 2 of 11

Bef ore: Edwards, Chief Judge, Rogers and Garl and,
Circuit Judges.

pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Wnston Del ano Weaver appeal s
the denial of his notion under 28 U . S.C. s 2255 to vacate his
convi ction because of ineffective assistance of counsel in fail-
ing to obtain information about the three suicide attenpts of
a governnment witness.1 He contends that the district court
erred in denying his notion w thout an evidentiary hearing to
determ ne the significance of the attenpts and why they had
not been ascertai ned or disclosed prior to trial. Assum ng
that trial counsel's perfornmance was deficient, we hold that,
given the relative uninportance of the witness to Waver's
conviction, the degree to which the witness was i npeached,
and the strength of the governnent's other evidence, Waver
has failed to show the requisite prejudice. Accordingly, we
affirm

The governnent introduced evidence at Weaver's trial to
show that on four separate occasions he supplied quantities of
cocai ne to an undercover officer of the Metropolitan Police
Departnment. That evidence showed that Weaver supplied
the drugs in response to arrangenents made by Antonio
"Hub" Johnson, who was a governnment i nfornmant working
with Oficer Dale Sutherland.

The first sale occurred on Novenber 14, 1991. Sutherl and
had told Johnson to contact Waver. Johnson did so and
i nfornmed Weaver that Sutherland wanted to buy three ounces
of powder cocaine for $3000. That evening, the three nmen
met. Wiile Sutherland waited in his truck, Johnson accom
pani ed Weaver into a restaurant (near the intersection of 18th
Street and Col unbia Road, N.W) where Weaver retrieved a

1 The district court certified this issue for appeal by O der of
Novermber 10, 1999. See Antiterrorismand Effective Death Penal -
ty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (codified at 28
U S C s 2253(c)(1)(B) (1996)).
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bag contai ni ng powder cocai ne. Waver and Johnson re-
turned to Sutherland' s truck, Johnson showed the cocaine to
Sut herl and, and the three nen then left the area. The
second sal e occurred on Novenber 21, 1991. Johnson again
asked Weaver to sell Sutherland powder cocaine, this tine
four-and-a-hal f ounces for $3500. The three nen net that
afternoon (at the corner of Benning Road and H and Fl orida
Streets, N E.) and Johnson acconpani ed Waver to a pay
phone near by, where Waver tel ephoned the cocai ne supplier
The supplier stated that he would be ready to make the
exchange in an hour, so the three men reconvened then at the
corner of 18th Street and Col unbia Road, N.W, where the
first exchange had taken place. Waver retrieved the drugs
fromthe sane place as he had before and gave the drugs to
Johnson, who delivered themto Sutherland. Waver and

Sut herl and agreed to continue to do business together. The
third sale occurred on Decenber 18, 1991, when Weaver
retrieved, again fromthe sane area, two ounces of powder
cocai ne for Johnson to deliver to Sutherland for $2200.

Weaver was arrested on Decenber 30, 1991 in connection
with a planned fourth undercover sale, which was to take
pl ace in a shopping center parking lot. On this date, Suther-
| and negotiated with Weaver, again through Johnson, for the
purchase of ei ghteen ounces of powder cocaine; the tel ephon-
ic negotiations were recorded.2 A video canera recorded

2 In the first tel ephone call, Johnson asked Waver if he could
get half a kilo and an additional two-and-a-half ounces of cocaine;
Weaver said he would try. At Sutherland' s direction, Johnson told
Weaver that he had given Sutherland sonme of his own noney for
t he cocai ne and, hence, wanted to renain involved in transactions
bet ween Weaver and Sutherland. |In a second tel ephone call,

Weaver suggested that the three nen nmeet at his house, but

Johnson refused, expressing concern over robberies of drug buyers.
In a third tel ephone call, Sutherland spoke directly to Waver, who
assured Sutherland that he would find a safe place to nmake the
exchange; Weaver said he would talk to his supplier about naking

t he exchange at a local hotel. In the fourth tel ephone conversation
the three nmen agreed to neet in a shopping center parking |ot at

the intersection of Al abama and Pennsyl vani a Avenues, S.E. Al -
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parts of the transaction, and several undercover police offi-
cers were positioned in the parking ot for the surveillance
operation.

Bef ore going to the shopping center, Johnson drove Wav-
er to a parking lot (near 46th Street and Fl etcher Johnson
H gh School in Southeast) where Waver saw his supplier
Gregory Barnes, in a car with George Denny. Waver left
Johnson's car and spoke to Barnes. At the sane tine, Denny
got out of Barnes' car and into the back seat of Johnson's car
Johnson then drove Waver and Denny to the Fairfax Village
parking lot, with Barnes following in his car. On the way,
Denny showed Johnson sone of the cocaine. After the men
arrived in the shopping center parking |lot, Sutherland and
Weaver argued about whet her Sutherland would pay first or
Weaver woul d produce the drugs first. As soon as Suther-
| and agreed to produce the noney before receiving the drugs,
he opened the hatch of his jeep to get the noney, and the
arrest teams, by prearranged signal, noved in to make the
arrests. \Wen Weaver appeared to be getting away, Suther-
| and reveal ed that he was a police officer and pl aced Waver
under arrest.

Weaver and Barnes were indicted on four counts in connec-
tion with the events of Decenber 30, 1991.3 At their consoli-

t hough there were no negotiations as to the purchase price for
ei ght een ounces of powder cocaine at the Decenber 30th sale,

t he
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O ficer Sutherland testified that he "had assuned [the price] would

be about $14, 000."

3 Weaver and Barnes were indicted for conspiracy to distribute

nmore than fifty granms of a mixture containing cocai ne base, in

violation of 21 U.S.C. ss 841(a)(1), 841(b)(1)(A)(iii), and 841(b)(1) (O
two counts of attenpted distribution of a m xture containing cocai ne

base within 1000 feet of a school zone, in violation of 21 U S.

C

ss 846, 860(a) and 18 U.S.C. s 2; and unlawful use of a conmunica-
tion facility to facilitate the attenpted distribution of a mxture
cont ai ni ng cocai ne base, in violation of 21 U. S. C. ss 841(a)(1l) and
843(b). In addition, on May 28, 1992, Waver was indicted on seven

counts in connection with his drug distributions on Novenber 14
and 21, and Decenber 18, 1991. Waver's appeals from his convi
tions were consolidated by the court.

dated trial, the governnent called Johnson, Sutherland, and
Denny, anmpbng others, as witnesses to testify agai nst Weaver
and Barnes. As relevant to this appeal, Denny testified that
he sold drugs for Barnes, and that on Decenber 30th, he

gave Weaver drugs that Barnes, not Johnson, supplied him
Weaver testified in his own defense, claimng that although he
had used cocaine for at |east twenty years, he had never
before sold it, and that on the four dates in question, he was
payi ng off a debt to Johnson, who had at one point sold drugs
to Weaver on credit. Waver had not wanted to sell drugs,

but Johnson told himthat Sutherland was "excited about the
purchase." Johnson even coached Waver on how to act |ike

a drug dealer. Wen Waver tried to back out of the

Decenber 30th sale, Johnson struck himacross the face with

a pistol, chipping Waver's tooth. Waver testified that he
had never before nmet Barnes and did not know who he was.

C-
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Weaver al so presented a witness who testified that Johnson
was selling drugs during the tine that he was working with
the police. On April 21, 1992, a jury convicted Waver on al
counts; a mstrial was declared as to Barnes.

Two years after his conviction was affirned on appeal, see
United States v. Waver, 55 F.3d 685 (D.C. Gir. 1995), Wav-
er filed a pro se notion under 28 U.S.C. s 2255 to vacate, set
aside, or correct his sentence on the ground of ineffective
assi stance of counsel. As relevant here, Waver alleged that
trial counsel had failed to obtain information that was avail -
abl e about Denny's three suicide attenpts in the D.C. Jail.4
Weaver argued in his notion that although Denny was a
"scoundrel " and a "hyperfallacious perjuror,”™ trial counse
failed to i npeach him despite the fact that Denny's suicide

4 In his pro se notion, Weaver al so raised clains of prosecutori-
al m sconduct and prosecutorial vindictiveness. 1In reply to the
governnment's opposition, Waver clainmed that he was entitled to
relief not only because trial counsel failed to obtain information
about Denny's three suicide attenpts, but al so because trial counse
failed to seek production of evidence regardi ng Denny's ownership
of a safe, to inpeach Denny for visitation with his fiancee, and to
contact a witness who would have testified that Johnson was selling
drugs while working for the government.



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3063 Document #563029 Filed: 12/15/2000

attenpts rai sed questions about his "conmpetency as a wit-
ness." Waver argued later, through counsel, that the sui-
ci de evidence was "probative of the ends to which M. Denny
woul d go to get out of jail."

The district court denied the nmotion without a hearing.
Relying on United States v. Smth, 77 F.3d 511, 516 (D.C
Cr. 1996), for the proposition that "only a nmental disorder
that would potentially inpair a witness' ability or wllingness
to tell the truth is enough to make a w tness i nconpetent and,
consequently, a trial unfair,"” the district court found that
neither Denny's suicide attenpts nor any prior nental history
i ndi cated that he suffered froma nmental illness that woul d
prevent himfromtestifying truthfully. Furthernore, the
court found that Denny had been "extensively cross-
exam ned" and that "his conpetency to serve as a w tness
was satisfactory."”

On appeal, Weaver contends that "[i]n the context of multi-
ple allegations as to the ineffectiveness of [trial] counsel and
prosecutorial msconduct and the apparent multiple suicide
attenpts by a key governnment w tness CGeorge Denny, the
[district clourt [ ] was obligated to conduct a hearing regard-
ing the significance of the attenpts and why they had not

been ascertai ned and/or disclosed prior to trial.” Waver
maintains that it is "logically inpossible to determ ne the
possi bl e inpact of a nmental illness upon testinony wthout
knowi ng what the illness mght be," and that Denny's suicide
attenpts are "indicative of the desperation of a witness to
escape punishment." Continuing, Weaver maintains that "[a]

di stinction should be made between the suicide attenpts and

t he underlying psychiatric disorder they m ght indicate."

Finally, he notes that the district court stated in its certifica-
tion of appealability that he had made "a substantial show ng

that he was denied his constitutional right to counsel by the

al l eged i neffectiveness of counsel in failing to obtain informa-
tion regarding M. Denny's three suicide attenpts.”
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Under Strickland, Waver nust denonstrate both that
trial counsel's performance was deficient or unreasonabl e
under the circunstances, and that the deficient performance
prejudi ced the defendant such that there was "a reasonable
probability that, but for counsel's unprofessional errors, the
result of the proceedi ng would have been different."” Strick-
land v. Washington, 466 U.S. 668, 694 (1984); see also
Ki mrel man v. Morrison, 477 U.S. 365, 381 (1986). A rea-
sonabl e probability is "a probability sufficient to underm ne
confidence in the outcone.” Strickland, 466 U.S. at 694. 1In
Strickland, the Court |abeled relevant findings regarding the
performance and prejudi ce prongs as m xed questions of |aw
and fact, see id. at 698, however, "that does not settle what
standard of appellate reviewis appropriate.” United States
v. Askew, 88 F.3d 1065, 1070 (D.C. Gr. 1996). Nornally, the
court's review of the district court's findings of fact is "highly
deferential,” such that the district court's findings will be
reversed only if they are "clearly erroneous,” United States v.
Del Rosario, 902 F.2d 55, 58 (D.C. Gr. 1990) (citing Strick-
| and, 466 U.S. at 698 and Fed. R Civ. P. 52(a)); see also
Pierce v. Underwood, 487 U. S. 552, 558 (1988), while review of
the district court's legal conclusions is de novo. See id.
United States v. Ahn, 231 F.3d 26, slip op. at 18 (D.C. Gir.
Nov. 14, 2000) (citing United States v. Pollard, 959 F.2d 1011
1023 (D.C. Cir. 1992)). We need not decide which standard is
appropriate because even on de novo review we find no error
See Askew, 88 F.3d at 1071.

Section 2255 provides that hearings shall be granted "[u]n-
less the notion and the files and records of the case concl u-
sively show that the prisoner is entitled to no relief.” 28
US C s 2255. Wen a s 2255 notion involves ineffective
assi stance of counsel, a hearing is not required if the district
court determines that the "all eged deficiencies of counsel did
not prejudice the defendant.” United States v. Sayan, 968
F.2d 55, 66 (D.C. Cir. 1992) (citing United States v. Patterson
652 F.2d 1046, 1047-48 (D.C. Gr. 1981)).

The ultimate question is whether, despite the fact that the
evi dence presenting Denny's suicide attenpts was not pre-
sented to the jury, Weaver received a fair trial, that is "a trial



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #99-3063  Document #563029 Filed: 12/15/2000 Page 8 of 11

resulting in a verdict worthy of confidence.” Kyles v. Wit-
ley, 514 U. S. 419, 434 (1995). CQur disposition of Waver's
contention that a hearing was required mght be different if,
as Weaver asserts on appeal, Denny had been a "key govern-
ment wi tness" against him Then, because the nature and
significance of Denny's suicide attenpts is not a matter of
record, a hearing m ght have been in order. Further, be-
cause it is also unclear in the record when informati on about
the suicide attenpts becane avail able to the governnent and
defense counsel, the matter might need to have been expl ored
at a hearing. These issues night need to have been expl ored
i f Denny had been a key w tness agai nst Waver because
cross-exam nation regarding the extent of Denny's willingness
to excul pate Johnson m ght have denonstrated Denny's | ack

of credibility to a greater extent than the defense attacks on
his credibility that the jury, in fact, heard. |f Denny had
been a key w tness incul pati ng Weaver, and the governnent's
evi dence was ot herwi se weak, the jury's eval uati on of Wav-
er's coercion defense could have been affected.

In contending that the district court abused its discretion in
summarily denying his notion, Weaver, however, faces a
series of hurdles. As to the performance prong of Strick-
| and, the government notes, the district court found, and this
court has recogni zed, attenpted suicide by itself does not
render a witness' testinony less credible. See United States
v. Brooks, 966 F.2d 1500, 1503 (D.C. Cir. 1992). Waver has
not proffered any evidence suggesting that Denny was incom
petent, much [ ess that Denny coul d have been i npeached by
information relating to his suicide attenpts.5 Under the

5 At oral argunent, the government advised that during a later
trial, Denny asserted a privilege with respect to the disclosure of
evidence of his suicide attenpts; the district court upheld the
privilege. Apparently, the defense did not challenge the assertion
of the privilege. In Smth, the court noted both that "evidence
regarding nental illness is relevant only when it may reasonably
cast doubt on the ability or willingness of a witness to tell the
truth,” and that "[f]ederal courts often permit cross-examnnation
regarding a witness' previous nmental history, and may even all ow
extrinsic evidence such as hospital records to be used for inpeach-
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ci rcunst ances, having failed to proffer a basis to show that
counsel 's performance was deficient, the district court was not
required to hold an evidentiary hearing. See Machi broda v.
United States, 368 U. S. 487, 495 (1962); United States v.
Green, 680 F.2d 183, 184, 189 (D.C. Cr. 1982). But assum ng
Weaver has net the performance prong of Strickland, by
showi ng that information about Denny's suicide attenpts was
avai l able for trial counsel to discover and coul d have been
used to inpeach Denny's testinmony by show ng that he was

so desperate not to testify against Johnson that he woul d do
and say anything to stay out of jail, Waver nust stil
denonstrate a "reasonabl e probability" that the outcone of

his trial would have been different.6 Strickland, 466 U S. at
694.

At the outset, Waver's attenpt to show prejudice as a
result of the cumulative effect of alleged errors by trial
counsel and the district court is an attenpt to circunvent the
provisions of the Antiterrorismand Effective Death Penalty
Act,7 and this he knows he cannot do. See United States v.

W nston Del ano Weaver, 195 F. 3d 52, 53 (D.C. Cir. 1995).
Because Weaver did not appeal the district court's certifica-
tion, only his allegation regarding trial counsel's failure to

ment purposes,” provided there is a sufficient tenporal nexus. 77
F.3d at 516.

6 The district court found that the governnent disclosed Den-
ny's suicide attenpts on May 12, 1992 (after the jury returned its
verdict in Weaver's trial). Waver points to no evidence that would
have al erted defense counsel to Denny's suicide attenpts before
t hen.

7 The Antiterrorismand Effective Death Penalty Act requires a
defendant to obtain a certificate of appealability fromthe district
court in order to pursue an appeal, see 28 U S.C. s 2253(c)(1)(B)

and provides that "[t]he certificate of appealability ... shall indicate
whi ch specific issue or issues satisfy the show ng required by
paragraph (2)." 1d. s 2253(c)(3) (enphasis added). Paragraph (2)

provides that a certificate of appealability may be issued only if the
def endant makes a "substantial showi ng of the denial of a constitu-
tional right." Id. s 2253(c)(2).
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learn of Denny's suicide attenpts is properly before the
court. See id.

Addi tionally, characterizing Denny as a "key government
wi t ness" agai nst Weaver both misstates the nature of Denny's
role at Weaver's trial and ignores the key eyew tness testino-
ny agai nst Weaver by informant Johnson and under cover
of ficer Sutherland, as well as the Decenber 30th video and
t el ephoni c recordings.8 Denny's testinony was, at nost,
cumul ative with respect to Waver. Moreover, Waver's
attenpt to distinguish United States v. More, 104 F.3d 377
(D.C. CGr. 1997), is unpersuasive. In More, the court reject-
ed the defendant's claimof ineffective assistance of trial
counsel because "[e]ven had [trial counsel] |ocated the[ ]
[ m ssing] witnesses, the testinony they allegedly woul d have
provi ded was tangential at best,” and in |light of the strong
evi dence agai nst the defendant, any error by counsel would
have been harmess. 1d. at 391. Simlarly here, the strength
of the government's evidence agai nst Waver would remain
virtual ly unchanged had Denny never testified.

To the extent that Denny's suicide attenpts could have
further inpeached his testinony, the district court could
properly conclude that the extensive cross-exam nation of
Denny provided the jury with strong grounds to doubt his
credibility. Not only was Denny cross-exam ned about his
own past drug-selling activities, his possession of weapons, his
assaul tive conduct against his girlfriend, and his fal se state-
ments about his prior crimnal conduct to authorities, includ-
ing the trial judge and his probation officer, but the jury also
| ear ned about his agreenent to cooperate with the govern-
ment. In closing argunment, trial counsel continued to attack
the credibility of the government's w tnesses, arguing that
bot h Johnson's and Denny's necks were on the |line and that
they were trying to "work[ ] a beef off for the police, and

8 Even if, as Weaver's counsel argued in closing argunent at
trial, the tape recordings were not entirely clear, transcriptions
were nmade available to the jury. 1In any event, the recordings
provi ded some corroboration of the eyew tness' testinony agai nst
Weaver. See supra n.2.
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woul d say anything to M. Waver and do anything to get
M. Weaver involved in this transaction."

Because Denny pl ayed an insubstantial role with regard to
t he evi dence agai nst Waver, the district court properly ruled
that Weaver had failed to nmeet his burden of showi ng preju-
di ce under Strickland, and that the verdict was "worthy of
confidence."9 Kyles, 514 U. S. at 434. Accordingly, because
Weaver fails to show that the district court abused its discre-
tion in denying his s 2255 notion wi thout an evidentiary
hearing, we affirmthe order denying the notion

9 Waver's contention that the district court may have failed to
apply the correct prejudice standard is patently nmeritless. Inits
menor andum opi nion, the district court set forth Strickland s two-
pronged test and concl uded, upon reviewi ng Waver's all egati ons,
that "[trial c]ounsel's performance was not deficient and did not
prejudi ce [ Waver's] presentation to the jury." See, e.g., Vlton v.
Arizona, 497 U S. 639, 653 (1990).
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